At the domestic level, a draft of the investment act was published in October 2013 and open to public comment. It ignited a hot debate between the government and the different stakeholders. 8 The bill was then formally introduced in the National Assembly on 22 July 2015 under the title 'Promotion and Protection of Investment Bill' and eventually promulgated in the final form on 15 December under the final title which dropped the reference to 'promotion'. It consists of 16 articles (including the last three on practical matters and transitional arrangements) and its structure is broadly modelled after traditional BITs, although it presents macroscopic differences compared to them, both substantially and procedurally.
II. CONTENT OF THE ACT

A. Definition of Investment
The Act contains a rather sophisticated definition of investment composed of three categories.
Under Section 2.1, an investment is: 
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The Act does not contain any precise definition of investor. Instead, section 1 laconically defines it in a rather circular manner as an enterprise making an investment. The definition of investor is completed by that of 'enterprise', which clarifies that the Act protects both natural and legal persons, regardless of their incorporation in South Africa. Since nationality is irrelevant for the purpose of the substantive protection granted under the Act, there seems to be no need for a definition of investor similar to those that can be found in investment treaties. However, the nationality of foreign investors is relevant for the purpose of international arbitration between South Africa and the home state, even if such mechanism -whose recourse has been rather exceptional in foreign investment law -is not mandatory under section 13(5) of the Act.
B. General Provisions
The Act's aims are threefold as enunciated in section 4. First, it purports to protect investment in accordance with and subject to the Constitution, with a view to striking a balance between the rights and interests of the different stakeholders. Second, it affirms and safeguards the sovereign right of South Africa to regulate investments in the public interest. Third, it confirms the application to all investments made in South Africa of the Bill of Rights in the Constitution as well as of all relevant laws.
Section 3 of the Act, which deals with the interpretation of the Act, is an intriguing provision. It provides that the Act must be interpreted and applied in accordance with its purposes, the Constitution -including the interpretation of the Bill of Rights, customary international law and international law, governed respectively in sections 39, 232 and 233 of the Constitution -as well as relevant international treaties to which South Africa is or becomes a party. 
2.
When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.
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Section 232 deals with the legal status of customary international law in the South African legal system and establishes that customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament.
Interestingly, section 3 of the Act does not contain any reference to section 231.4 of the Constitution, the equivalent for international treaties of section 232. Section 231.4 states that international treaties become law in the Republic when enacted into law by national legislation, whereas self-executing provisions contained in international treaties approved by the Parliament are considered as law of the Republic, provided they are not inconsistent with the Constitution or an Act of the Parliament.
According to section 233, finally, when interpreting any legislation, South African courts must prefer any reasonable interpretation of the legislation that is consistent with international law over any alternative interpretation that is inconsistent with it.
The Act applies to all investments falling within the definition of section 2, or, using the terminology of section 5 of the Act, 'to all investments made in accordance with the requirements set out in Section 2'. It also provides that all investments must be established in accordance with domestic law (section 7.1) and clearly excludes any pre-establishment rights (section 7.2).
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C. Substantive Rules
The catalogue of provisions on investment protection of the Act is limited to five. Under section 6, the government must ensure that 'administrative, legislative and judicial processes do not operate in a manner that is arbitrary or that denies administrative and procedural justice' to investors in accordance with the Constitution and relevant legislation. In spite of the absence of any reference to fairness apart from fair public hearing before a court, the section is titled 'Fair administrative treatment' (without any mention of administrative and judicial treatment).
The standard embodied in section 6, which did not appear in the draft submitted in July, is essentially national and based on the prohibition of arbitrary treatment and on denial of administrative and procedural justice as provided in domestic legislation. It is then further substantiated by three renvois to Articles 32 to 34 of the Constitution, concerning, respectively, the right to be given written reasons and administrative review, the right to access to government-held information and the right to a fair public hearing before a court or another independent and partial tribunal or forum.
Reminiscent of the so-called Calvo doctrine, 12 section 8.1 (National treatment)
provides that foreign investors cannot be treated less favourably than domestic investors in water and related reform, in order to redress the results of past racial discrimination, provided that any departure from the provisions of this section is in accordance with the provisions of section 36(1). 9. Parliament must enact the legislation referred to in subsection (6).
which enable citizens to gain access to land on an equitable basis, and that nothing in section 9 prevents the state from taking legislative and other measures to achieve land, water and related reform in order to redress the results of past racial discrimination.
The final substantive provision relates to the right of foreign investors to repatriate funds, subject to taxation and other applicable legislation (section 11). Furthermore, under paragraph 2 of section 12, the government or any organ of state may take measures that are necessary to comply with international obligations related to international peace and security, or the protection of security interests, including the financial stability of the Republic.
D. Right to Regulate
E. Procedural Provisions
With regard to the settlement of disputes between the investor and the government, the Act makes available to the former two types of domestic remedies. Within six months of 'becoming aware of the dispute', the investor may request the Department of Trade and Industry (TDI) 'to facilitate the resolution of such dispute by appointing a mediator' (section 13.1). Under section 13.2, the mediator is appointed by the government and the investor from a list maintained by the DTI, or in the absence of such a list from individuals proposed by either party. If the DTI is party to the dispute, the parties may jointly request the Judge President of one of the divisions of the High Court to appoint a mediator.
Alternatively, under section 13.4 and subject to applicable legislation, an investor, upon becoming aware of a dispute, 'is not precluded from approaching any competent court, independent tribunal or statutory body within the Republic for the resolution of a dispute relating to an investment.'
The Act also foresees the possibility of arbitration between South Africa and the national state of the investor in respect of investments covered by this Act. In this case, the government may consent to international arbitration, subject to the exhaustion of domestic remedies. In considering such a request, the government must respect the administrative processes set out in section 6 of the Act (Fair and administrative treatment).
III. PRELIMINARY ASSESSMENT OF THE ACT
The Act is a strong response to the perceived inadequacy of investment treaties which have attracted growing criticism for three main reasons. The South African government has opted for a different route based on the assumption that domestic legislation is more appropriate than international legal instruments to regulate foreign investment.
The Act is firmly anchored to the Constitution, as is evident first in sections 3 and 4.
The first section indicates that it must be interpreted, inter alia, in accordance with the Constitution. The second enunciates its objectives and subsection (a) eloquently provides that foreign investments are to be protected 'in accordance with and subject to the Constitution'.
The Act also contains several references and renvois to the Constitution, most prominently with regard to section 6 (Fair administrative treatment), Section 10 (Right to property) and Section 12 (Right to regulate).
The choice to move away from international treaties in favour to a domestic piece of legislation solidly pegged to the Constitution is an interesting compromise. Domestic The standard contained in section 6 of the Act, on the contrary, does not go much further than confirming the protection granted to investment in the Constitution. It does not make any express reference to non-discriminatory measures presumably in order to avoid any risk of restricting the regulatory powers of South Africa, especially with regard to the implementation of policies aimed at correcting past discriminatory measures.
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The distinction between arbitrary measures (or 'arbitrary deprivation of property' using the wording of Article 25 of the Constitution) and discriminatory measures has emerged sufficiently clearly in international law and in foreign investment law in particular. 28 The former category possesses a manifestly negative connotation since arbitrary measures inflict damage on the foreign investor without serving a legitimate purpose, 29 It is true that section 6 requires South Africa to ensure administrative and procedural justice. Such a requirement, however, relates to access to the competent tribunals or other bodies as well as the proper administration of justice. Yet, it may be argued that such a requirement does not undermine measures adopted by public authorities to pursue public policies, even if they may be discriminatory against foreign investors, provided that the later have access to justice and justice is properly administered.
The national treatment standard contained in section 8 is in principle comparable with that guaranteed by investment treaties, if not for its source. 34 The innovative element is the detailed yet non-exhaustive list of elements to be taken into account to determine the existence of 'like circumstances', which appears to be well articulated and may be expected not only to facilitate the application of the Act, but also to enhance the predictability and consistency of the related judicial and arbitral decisions.
The specifications in section 8.4, however, water the standard down by carving out broadly worded exceptions to the extension to foreign investors of the treatment reserved to 34 Article 10(1) of the BIT with China, for instance, provides that:
If the treatment to be accorded by one Contracting Party in accordance with its laws and regulations to investments or activities associated with such investments of investors of the other Contracting Party is more favourable than the treatment provided for in this Agreement, the more favourable treatment shall be applicable. One common issue is the need to clarify the interaction between international investment instruments and domestic investment policy as well as policy in other areas -for e.g., sustainable development and environmental regulation. Governments must always be concerned about ensuring that there is sufficient policy space for them to engage in reconciling competing interests.
(http://secretariat.thecommonwealth.org/files/243514/FileName/FINALIEGOutcomesS ummary%282%29.pdf) from the enjoyment of any treatment preference or privilege which may be granted by the host state in relation to 'any law or other measure the purpose of which is to promote the achievement of equality in its territory, or designed to protect or advance persons, or categories of persons, previously disadvantaged by unfair discrimination'.
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Section 9 on the legal protection of property is not particularly well drafted as MSCIL by definition applies only to foreign investors while the use of the modal 'may' with reference to the protection accorded to domestic investors seems rather ambiguous. More importantly, it limits the protection to physical security and introduces a limitation to the related obligation to the available resources. Both treaty practice and arbitral awards vary significantly with regard to whether the obligation to ensure full protection goes beyond physical security. 37 The standard protected under section 9 therefore cannot be considered as a departure from current practice, but rather a confirmation of a tendency to reduce it to physical security. Furthermore, foreign investors may suffer the consequence of measures aimed at redressing past racial discrimination, realising land reform and promoting equitable access to all South Africa's natural resources. These measures can be described as 'positive discrimination' and are certainly legitimate from a social and political standpoint. From a strictly legal perspective, however, section 10 calls for caution due to the vagueness and subjectivity of the just and equitable level of compensation, which reflects an equitable balance between the public interest and the interests of those affected. This is definitely much less satisfactory, from the foreign investor's standpoint, than the 'prompt, full and adequate' formula that can be found, in different variants, in the overwhelming majority of investment treaties.
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If the substantive provisions of the Act can scarcely meet the level of protection normally offered by investment treaties, settlement via the dispute mechanism appears to be hardly satisfactory. Mediation is certainly to be encouraged for several reasons, including the higher probability to continue -if not to strengthen -the underlying business partnership as 
IV. THE ACT AND CUSTOMARY INTERNATIONAL LAW
The drastic move realised by the Act toward the protection of foreign investment through national legislation rather than international treaties requires a careful examination of the protection foreign investors may still expect under customary international law, keeping in mind, in addition to the Act itself, both Articles 232 and 233 of the Constitution. Constitution or an Act of the Parliament over customary international law and ultimately aims at enhancing compliance by South Africa with its international legal commitments.
Finally, section 9 of the Act directly refers to the minimum standard of customary international law as the benchmark of the level of physical security South Africa has to ensure for the investor, subject to available resources.
All these provisions make customary international law almost ubiquitous in the interpretation and application of the Act. It may be expected that tension will arise when customary international law, on the one side, and the Act or other domestic legislation, on the other, cannot be accommodated through the interpretative process.
It must be emphasised from the outset that the adoption of the Act does not affect in 
V. THE ACT AND INTERNATIONAL TREATIES
The Act has to be considered also with regard to the impact or potential impact on BITs currently applicable to South Africa. Keeping in mind the significant lower level of legal protection granted to foreign investors under the Act compared to that normally provided in these treaties, the question is worth exploring from three different perspectives.
In the first place, several of the BITs binding South Africa contain preservation of rights clauses ensuring, inter alia, that legislation -existing at the time of the conclusion of the treaty or adopted subsequently -that is more favourable to the foreign investor would prevail over an inconsistent treaty provisions. The ratio of these clauses is quite straightforward: to ensure that the treaty does not deprive foreign investors of the better protection they may be entitled to under domestic legislation.
It remains to be seen whether these clauses could be interpreted as providing foreign investors with a shield against legislation that could unfavourably affect the treatment they are entitled to under the relevant BIT. It can be argued that a contrario and teleological arguments pave the way to a plausible interpretation of these clauses in the sense of neutralising legislation existing at the time of the conclusion of the treaty or adopted subsequently that would detract from the rights protected under the treaty. 
